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IN THE GAUHATI HIGH COURT

(THE HIGH COURT OF ASSAM:NAGALAND :MIZORAM AND ARUNACHAL PRADESH)

ITANAGAR PERMANENT BENCH
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- Versus -
Shri O1ing Dai,
5/0. - Late Lome Dai,
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Arunachal Pradash.
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Advocates for the appelilant : M. D Panging,
Mr. D Soki,
Mr. N Dai,
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AK Singh,
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JUDGMENT AND ORDER (CAV)

Heard Mr. Dicky Panging, learned counsel for the appellant/plaintiff. Also
heard Mr. Abhay Kumar Singh, learned counsel for the sole respondent/

“defendant.

2, This appeal has been filed by the appellant againsl e judgment and
order 03.10.2012 passed by lcarned Additional District Judge, Pasighat, East
Stang  Diskrict in PSGLADS)/Title Suit No.J00/2012 dismisuing the suit of the
appellant/plaintiff, which the appellant stated that the samoe s in total violation of
the procedure laid down by the Code of Civil Procedure, without traming any issue
for determination and  without providing any  opporfunity  for rebutling  the
contentions raised by the sole respondent/defendant in the preliminary objection

filed by him regarding the maintainability of the said title suit .

3. Brief facts of the case is that both the appellant and thir respondent are
own brothers, born out of the same parents; where appellant i the younger to
the respondent. After the death of their father Lomea Dai, their iother Opet Day
being the successor of her late husband, i.e. father of both the parties, inherited
all his movable and immovable properties and she stayed with The respondent at
Village Balek for some time. Since the month of June, 2000, <aid Opet Dai, started
residing with the appellant and further, while she was with hor elder son, the
respondent herein, she was blamed for the death of his daughter, But in August
20006, the respondent came to the resident of the appellant and demanded local
ornamental beads from said Opet Dar, his mother, which was refused by her.
Subsequent to that their clan members came to the house of the appellant,
approached his mother, Opet Dar and claimed her focal ornamental beads in
favour of the respondent, But, she refused the clan mambors” demand to hand
over her beads to the respondent. In the end of September, 2006, the respondent
in the house of the appellant informed him that a family mecting will be held on
0).10.20006, which was attended by both, by himsell and his mother Opet Darn In
the said meeting, the respondent and the can member. demanded  the

cormamaental beads from their mother along with the possession and ownership of
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Gayam WRC (water rice cultivation) field as well as half of her Sule Hydle Morang
Area in favour of the respondent, but she did not agree with such dermand and in
the said meeting she told them that her local ornamental beads would be passed
over to that son who would take care of her at her old age and [,)(j‘.l'f.()l‘m her last

rites, as wished by her husband, father of the partics hercin. In the said meeting,

said Opet Dar, mother of both the parties as well as the appellant objected to any

such decision, attempted and tried to be imposed upon them by their clan
membaors present in the said meeting, as such, o the waid meeting on
01.10.20006, no decision could be arrived at. As said Opel Do/ laler, Tell sick, she
was hospitalized on 20.11.2006 and she sold two string, of her own local
ornamaental beads, to meet her medical expanaes. Said Oped 2, mother of both
the parties, subscquently developed paratysis and stayed with the appellant. Tt is
stated that she expired on 25.05.2012 and the appellant performaed her last rites
as per Adi customs and Lraditions. Said Oped Daion 31.10.2000 executed a Will
before the Judicial Magistrate, Pasighat vide Registration No.383/31/10/2006 in
order to resolve any future complications between her bolh the <ons, the present
appellant and the respondent with regard to her propertics and by the said Will,
the mother of both the parties divided her propertics betwecen them as being

deemed fit and proper by her.

4. After the death of their mother, the clan members of both the partics held
a mecting regarding possession and ownership of the local ornamental beads and
immovable properties of the deceased mother of the appelfant, which the
appellant did not attend, since he was in the mourning due to death of his mother
and he informed his clan members that said Opcet Da, mother of both the
appellant and the respondent had  already left o Wil during her life time
distributing her properties amongst his elder brother, the respondent and him.
But, the clan members informed the appellant that a decision with regard to such
properties of his mother had alrcady becn taker by them and that the same s
alrcady in force. But, the appellant could obtain any such decision from his elder
brother, the respondent hercin. Though the appellant sought for the-said decision

taken by the clan members, ncither the can membaors nor the respondent
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furnished the said decision to him. Moreover, on 18.08.2012, the respondent
issued a Notice informing all that no one shall purchase any propoerty or tand from
the appellant.  Being aggrieved with such action of the respondent and the
attempt of the respondent along with the clan membeaers in trying to grab his
property, under his ownership and possession, the appellant on 26.9 2012 filed a
{itle Suit being TS No. 100 of 2012 before the Additional Distict hudge, Pasighat,
East Siang District for declaration of title and ownership of the land and other
propertics of his share left by their deceased mother as per her Will executed on

©31.10.2000.

o On 26.09.2012 itself, the Trial Judge took up the said suil of the appellant
for consideration and issued Notice to the respondent, directing the appellant to

take steps on the respondent fixing the case on 03.10.2017.

O. On receipt of such notice of said TS No. 100/2012, the sole
respondent/defendant on 03.10.2012 filed o prefiminary abjection before the
learned Trial Judge stating that the suit of the appellant is not maintainable as
there was no causce of action and that the appellant/plaintill had filed the said suit
with malafide intention to gain wrongfully by illegal means without any authentic
document, which was not obtained as per the provisions of law as laid down, by
suppressing material facts and for all these, the suit should Le dismissed with

compensalory cost under Section 35 A of the CPC.

7. In the said preliminary objection, the respondent stated that the suit of
the appellant/plainliff is hit by Section 213 of the Indian Succession Act, 1925
snce the plainliff had not obtained Probate undoer Section 2 /6 with regard to the
alleged Will dated 31.10.2006 left by their mother, on the basis of which the
appellant/plaintiff is claiming declaration of tille and ownership of the suit land.
The respondent further contended that the said Wil was nol duly registered
bofore the appropriate authority. The respondent in his said objection also
contendaed that the claim of the appellant/plamtff relying on the alleged Will is
also not tenable under Section 91 of the bvidence Act since the same cannot be

considered as a piece of evidence, Ll any such Probale i suced in that regard
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and therefore, prayed before the Trial Judge to dismios the said suit of the
appellant with cosl under Section 35A of the of the Code of Civil Procedure. While
submilting said preliminary objection, the respondent further sought to reserve

the right to file written statement, separately.

i1, The leamed Additional District Jucge, Fastern Zone, Pasighal, East Siang
District, Arunachal Pradesh after receipt of said preliminary  objection dated
03.10.2012 of the respondent and after hearing the particn, by his order dated
03.10.2012 itself dismissed the Title Suit of the appellant/plaintilf observing that
the said suil is not maintainable.  The said Court Further held that though the
piamtiff’s counsel submitted that cause of action in the case arose on 17.08.2006,
18.08.2000 and 30.09.2006 whercas, he found that said submission on behalf of
the plaintiff differs from the cause of actions mentioned in the plaint itself. As the
defendant respondent raised the issue that the suil is not mantainable since the
said suit arose on the basis of a Will dated 31.10.20C0 of then mother, Opet Dai,
wile of Late Loma Dai, the testator of the Wil being biological mothaer of both the
plaintilt and defendant and since the said Will was not properly registered in the
Office of the Registrar and that as the plaintiff withoul oblainineg any probate or
letter of administration from the competent the Court of Taw as required under
sSection 213 of the Indian Succession Act, 1925, therefore, the said Title Suil
preferred by the appellant/plaintiff without ohtaining such probate or letter of
administration from the competent court should be set aside. The appeliant also
placed before the Court that by said impugned order 03.10.2012, learned Trial
Judge also imposed a cost upon the plaintiff/appellant under Section 35A of the
CPC directing the plaintiff to deposit the cost of the case within thirly days from
the date of the said order. Being aggrieved with the said order dated 03.10.2012

plaintilf has preferred this appeal.

9, The contentions raised by the appellant herein is that the Trial Judge
dismissed his Title Suit withoul giving any opportunity 1o hin Lo refute the
objections raised by the respondent/defendant. The appellant alvo contended that
alter receipl of such preliminary objection, no issue was lramcd by the learned

“rial Judge to delermine the issucs invoived in the suit and thal There is no bar in
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filing a suit without obtaining a Probate, with regard to right and title to property.
The appellant further contended that Section 91 of the Fvidence Act does not
come into decide the right and title to the property involved ina suit, since it
relates to exclusion of oral evidence by documentary evidence and further, the
exemplary cost under Section 35A CPC is awarded only when the claims are false
and vexatious, which is to the knowledge of the claimant but, in the present case,
just on the plea of the defendant the Trial Court imposcd wuch cost upon the

plamtifr,

k. This Court on 18.10.2012 while issuing notice to the partics in this appeal,
in the interim, by order dated 18.10.2012, susponded the operation of the
impugned order dated 03.10.2012 after hearing the caveator/the sole respondent

herein and called for the records.

14 From the records, it is seen that the sole respondent filed his preliminary
objection to the suit in question that was prefenied by the plaintift/ appellant only
an 02.10.2012, the date on which the learncd Trial Judge while issuing notice to
the defendant regarding the said suit, passod the order on 26.09.2012. 1t is
stated that though the plaintiff filed application sceking tine o hile reply to the
prelimimary  objections of the defendant but, the record reveals that no
opportunity was given to the appellant to file his reply and that after receipt of
the said prelimimary objection of the defendant, the learncd Trial Judge did not

frame any issue regarding maintainabilily of the suit in question.

220 Order XIV of the CPC relates to scttlement of issues and determination of
suit on the issues of law or on the issues agread upon and as per Hhe provisions
of Rule | of said Order XIV of CPC, a Trial Court is requiraed Lo frame an issue with
regard to only those pleadings which are asserted by one party and denied by the
other. In the present case, though the claim of the plaintift was objected by the
sole defendant, by filing his preliminary objection, the leamcd Trial Judge did not
froene any issue regarding the objections raised by the defendant and without

giving any opportunity to the plaintiff to rebut the objections raised by the

L4
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defendant, dismissed the said Title Suit of the plaintiff on the same day i.e. the

date on which the defendant filed his preliminary objaction in the said suit.

L. Section 35A of the CPC relates to compensatory cosl i yospect of false or
vexatious claims or defenses and the said Section clearly provides that if any suit
or other proceeding, including an execution procceding, bul excluding an appeal
or a revision, any party objects to the claim or defence an the ground that the
claim or defence or any part of it is, as against the objector, falue or vexatious to
the knowledge of the party, by whom it has been put forward, and if, thereafter,
as against the objector, such claim or defence is disallowed, abandoned or
withdrawn in whole or in part, the Court if it so thinks il may oller recording its
reasons for holding such claim or defence te be false or vexalious, make an order
for the payment to the objector by the partics by whom such claini or defence has
been put forward of cost by way of compensation. From the reading of the
preliminary objection, it can be seen that the sole defendant/respandent did not

state that there was no such Will executed by his mother Oyt D07 on 31.10.2006;
but, he only raised the issue that the said Will was not duly ragislered before the
Registrar of Registration Office and the suit was filod without obtaiming Probate as
required under the provisions of the Indian Succession Act 19259 and the Will, on
the basis of which the plaintiff is claiming right and title Lo the property, invoived
i the suit, cannot be considered for Evidence, as per the provicions of Section 91
of the Evidence Act. Moreover, it is also found that in the impugned order dated
03.10.2012, there is also no finding of the learncd Trial Judqge stating any reason
for holding claim of the plaintiff as false or vexatious and apparently from the
perusal of the order doted 03.10.2012, it can be seen that thie said amount of
compensatory cost of Rs. 3,000/- in respect of alleged falhe or vexatious claim
was imposed upon the appellant only because of the counaol for the defendant

prayed for it

ada, A Division Bench of this Court in the case of Dr. Dwiicrcdra Mohan Lahir
V- Rajendra Natl), reported in AIR 1970 Assam aacd Nocolael 153 have held

that -
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“lssues are framed tor a right decision of the cose witly Hhe objoct to pin point
the real and substantial points of delence belweon tha poartics aspecifically and
unambiguously cmerging out of tho pleadings. Vague oo suggested in a
mechanical way should nol be framed to keep the door open for astute
caswistry as a suit proceeds at the diflerent levels leading i inevitably to the
law’s delay. The Court has to own its ow:n responsilility in (raoming issues. A
Court shrould decline to frame an issue as o meaintainabitity oi o suit in absence
of specific averment in the written statement as o how and in what
circimstances the same is not maintamalble i faw.”

EXR In catena of decisions it is settled thalt where a malenial tact stated in the
plaint is denied or is not admitted in the written statement, the Court must frame
an issue on that fact. In the case of Nedunuri Kameswaramiie -Vs- Sampati
Subba Rai, reported in AIR 1963 SC 884, the Hon'ble Supreme Court have held
that —

UL thougle o issuce is framed on Lhe facl

he partics Lo il proceeding adduce

7

avidence on the facts and discuss it holore the Caouct cecid the point, as (f
there was an issue framed on i, that decision wiil not he et aaide in appeal on
the grovnd merely that no issue was frameod.”
10, in the case of Alka Gupta -Vs- Narendcer Kumear Goodo veported in (2010)
100 5CC 144, where the matter relates to second suit of the plaintiff/appellant and
where both the Trial Court as well as the High Court dismissed the suit on the
ground of res judicata, Ihe Hon'ble Apex Court have held thal
“Unlcess the defondant pleads the bac under the provicions of the Code and issuce
15 bramed focusing the partics on thal bac Lo the suil, obhvicoashe the Conrt cannaol
examine or reject a suit on the ground of the bhae pleaded by the defendant. The
clissipissal of a suit in the absence of any issuc will rogacd too such bar (s
unsustamahle,”
LY. A Three Judges Bench of the Hondle Supreme Courl in the case of

Makhan Lal Bangal -Vs- Manas Bhunia, o matter related to an election petition

which is lilke a civil trial, have held that -

“rhe correct decision of civil lis largely depends on corcedl tiarning of issues,
correctly determining the real points in confroversy whicly necdds (o be decided.
the scheme of Order XIV of the CPC dealing with sottloaicnl of 1ssues shows
rhat an issue arises when a matenal propaosdion of fact oo lrw Qo affitmed by
one party and denied by the other. Fach matorial proposition o attirmned by one
party and denied by other should Joom the subject of o distinel issue. An
obtigation is cast on the Courl to read the plaint/potition and the written
statements/counter, it any, and then determine with e assistance of the
learned counsel for the pacties, the materal propositions of iaclt or of law on
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wilich the parties are at variance, The sssoes shall De Lrenned and recorded on
which the decision of the case shall depoend. The partios ol their counsel are
hound to assist the Court in the process ol braming iswucs. Duty of the counsel
clocs not helittlie the primary obligation cast on the Courl. 10 for the Presiding
Juclge to exert himself 5o as to frame sulticicntly exproasive 1aaaes. An omission
(o frame proper issues may be a qground for remandching the case for retrial
subject to prejudice having been shown to have resulted Iy the omission. The
pelition may be disposed of at the fir<st hearing 1 F appoars that the parlies are
nolt at issue on any material question of law or of [foct o the Courl may at
once pronaunce the judgment. If the parties are at ssoe o one questians of
low or of fact, the suit or petition shall be fixed for Loial calling upon the partics
to adduce evidence on issues of fact. Tho cvidence shall b confined to issues
and the pleadings. No evidence on controversices not coverced by issues and the
pleadings shall normally be admittec. For cacly parly leads cvidence in support
of ivsues the buirden of proving which lies on hire, The olbyect of an issue s o
tic: down the evidence and arguments and cecision fo o paciicoalar question 50
that there may be no doubl on what the dispate o0 The judgment, then
proceeding jusue-wise would be able o Lell picoiaes biowe the dispute was
cecicted.”

143, The Hon'ble Supireme Court in the case of Amapeariy Kar Chowdhiory -
V- Satyabrata Basu, reported in (2006) 10 SCC 447 discussing the decision
rendered by the said Court in the case of Jlem Nobivg iy Ve 1solyne
Sarojbashinn Bose reported in AIR 1962 5C 1171 have held Ul

Where the right of cither on exccutlor o o legatec undior o Wali s an issue,
such right can he establishesd only whor praobate (whess a cxecutor hias been
appointed under the Will), or letters of administralion (where no executor is
appointed under a Will) have been granted by o compelont court. Section 213
ol the [ndian Succession Act 1925 cloes nol come mn the wanys of o sl ar action
bedng instituted or presented by the oxceculor or the logatoe cdanming under @
Will. Said Section 213, however, hars a decrae o i finad order bemeg meade in
such suit or action which involves a clamn as an executor oo a legatee in the
absence of a probate or letters of administration in jcgand to soch Will”

s, In the case of Commissioner, Jalandliar Division & others -Vs- Mohan
Krishian Aberol & another reported in (2004) 7/ SCC 505, he Hon'ble Supreme
Court have held that -

"

Section 2111 of the Indian Succession Act, 1925 shaws (hal propoerty vests n the
oxeculors by virtue of the Will and noi by virtue of U prchate. Will qives
propoerty to the executor, the grant of probate is enly a method by which the law
pravides for cstablishing the Will. Saicd Section 2101 provides thal the estate of
ihe deceased vests in the oxecutor Chat the vesiing i nofl ol the benaficial
interest i the property but only for the purpose of repreacatadion. The executor
clevives his tithe from the Will and not /mm the probate, The poraanal property of
the testator including the vight of action vests i the cxecilor{s) on the death of
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the testator. An excculor get divested his interest as an exoecoutor (rom the death
ol the testator when he essence to a specific leagacy. Section 1T of the sald Act,
1925, acts as a bar to the establishment of vight under The Will by an executor
or a legalee unless probate or letters of administration have boegn obtained. This
har comes into play only when a right as an executor or a leaalge under the Will
5o sought Lo be established, However, an anprobatoed Wil can e admutted in
cvidence for collateral purpose in any other procecdings apart Trony probate
proceedings, Therefore, on the demise of the tostatrix, the said propeity vested
in the executor,”

In the case of FGP Lid. -Vs~ Salcli Hoosemn and Others veported in (2009)

FO5CC 225, the Hon'ble Supreme Court have held that -

21,

“Undor Section 211 of the said Indian Succession Act, 195, 1he exccutor or the
administrator, as the casc may be, ol a doeceaned poerson 00 his legal
reprosentative for all purpascs anc atl the property ot ihe deceasod persons
vests on flum as such., Here the legal 1epresentative will e the same meaning
as has heen given in Section 2(11) of the CPC where the leaal representatives
mecns a person who in law represents the costate ol the decoased paerson and
includes any person who intermeddles with the cstate of the deceased and
where a party sues or is sued in a represcntalive charactor the person on whom
the cstate devalve on the death of the party so <uing o o Hhoretore, it s
Scction 210 of the Indian Succession Act, (9205 and noi Soclion 215 of the said
Act that deals with the vesting of the property. This vesting doos not take place
as g result of probate. On the executor’s acceptivig his olis o, the property vests
on lim and the executor derives his Gife frop the Wil and becomes  the
representative of the deceased cven withogl obiaing; probute. The grant of
probate does not give title Lo the exccutor, it just mialkcos fus betde cortom. Under
Scction 219 of the Indian Succession Act, 1925 the gicuit ol probate is not o
conclition precedent to the filing of a suil i order o closr o cight g o execulor
uncler the Will The vesting of rght 15 cnoualy for e cxoculon ar adninisirator
(o represent the estate inoa legal proceoding. Sectios 05 of the Tndian
Succession Act, 1925 operates in a differonnt field whicty cojoir, thal the rights
under the Will by an oxecutor or a legatoe cannot be establishod unless probate
or letters of administration is oblainced and thercfore, Soction 211 and 213 of
the Indian Succession Act, 1925 have difterent arcas of opceration. Fven if the
Will 1 not probatccd that docs not preveni the vesting of the properly of the
deccased on the executor/administrator and consequentiv, any right of action
Lo represent the estate of the executor ¢can hoeinitialod cven bhofore the grant of
the probote.

2

With regard to the case in hand, the matter relates 1o right, title and

interest of property of the appellant/plaintift and that: share of property, which he

inherited after the death of their mother by virtue of a will execuiod by her during

her lifetime. Though the defendant/respondent raise the prefiminary objection

regarding maintainability of the suit, stating that the plaintitf/ appellant did not
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obtain any Probate wilh regard to the Will of their mother in daimimg such right,
ttle and interest of the property left by their mothor, but from the impugned
judgment, it can be seen that neither any issue was framoed i thal regard nor the
trial proceeded with, where both the partics adduced covidence in that regard.
Rather the learned Trial Court dismissed the suil of the plamtll on the same day,
when the defendant filed his preliminary objection, withoul giving any opportunity
to the plaintiff/appellant to deny the objections raised by the defendant, that too

without farming any issue.

12, In the present case, non-framing of issues involved in the suil even after
filing of the preliminary objections by the respondent/delendant regarding
maintomability of the suilt and his decision dated 03.10.201. i dismissing the said
suil of the appellant/plaintift by the learned Trial Judge on the wame day of filing
such preliminary objection is fatal, because of non-framing of 1nues involved in

the suit, by which the appellant is certainly prejudiced.

2 From the above, it is secen that even in the abusonce of Probate, an
executor or an administrator can file a suit and mitiate o proceeding. Further,
when the sole defendant/respondent raise the preliminary obicchion regarding the
claim made by the plaintiff/appellant, withoul  famig  any  issue  towards
settlemeont of dispute between the partics, without granting any opportunity to
the appellant to rebut the objections raised by the defendant m violation of the
provisions of the CPC, this Court is of the view thal the learned Additional District
Judge, Pasighat has illegally dismissed the sul of the plamtidf/ appellant by the
impugned order dated 03.10.2012 that toa by imposing compensatory cost under
Scction 35 A CPC, without stating any reason, just on the aere plea of the

counscl for the defendant.

24, As such, the Court is of the opinion that the impugned order dated
05.10.2012  passed by learned Additional  District  Jidae,  Pasighat in
PSGADSY/Title Suit No. 100/2012,  dismissing  the  sael suit of  the

oppellant/plaintiff is not tenable in law for the reasons discissed above and

accordingly the same is hereby set aside and quashed dirccting the learned
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Additional District Judge, Pasighat to hear the entire suit Title Suit No. 100 of
2012 of the appellant/plaintiff afresh, from the stage after liling of the preliminary
objechion by the sole respondent/defendant in the aid suil and to dispose of the
same in accordance with law. Learncd Additional District Judge, Pasighat shall
intimate both the parties regarding the next date of the said suil, by issuing fresh

nolice to them.
5. With the aforesaid observation and dircction, this appeal stands allowed.,
Zt, No order as to the cost.

27, The registry shall return the LCR to the Court of learmed Additional District
ludge, Eastern Zone, Pasighat, Fast Siang District, Arunachiol Pradesh along with

2 copy of this order.

JUDGI

(/‘711/(&[{.3
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